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P.O. Box 2816
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DEREK L. SMITH,
)
)
Defendant-Appellant.
)
______________________________)

NO. 43218
BONNER COUNTY NO. CR 2015-73
APPELLANT’S BRIEF

STATEMENT OF THE CASE
After Derek L. Smith pled guilty to aggravated battery, the district court sentenced him to
five years, with two years fixed. He then filed an Idaho Criminal Rule 35 motion, which the
district court denied. Mr. Smith asserts that his sentence is excessive in light of the mitigating
factors in this case, and the district court abused its discretion when it denied his Rule 35 motion.
Statement of Facts and Course of Proceedings
In January 2015, Mr. Smith got into a fight with his ex-girlfriend, Rebecca Pardick.
(2/20/15 Tr., p.7, L.17–p.9, L.22; R., pp.55–62.) During the fight, Mr. Smith reportedly tried to
stick a knife in her throat. (PSI, p.4.) Mr. Smith and Ms. Pardick’s year-old daughter was
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present. (Id.) Mr. Smith later pled guilty to aggravated assault, I.C. §§ 18-901, 18-905.1
(2/20/15 Tr., p.7, L.17–p.9, L.22; R., pp.55–62.)
At sentencing, the State recommended that the court sentence Mr. Smith to five years,
with three years fixed, and retain jurisdiction. (4/20/15 Tr., p.13, Ls.10–22.) Defense counsel
asked that the court place Mr. Smith on probation so that he could participate in Pastor Tim’s
Good Samaritan program, to which he had already been accepted. (4/20/15 Tr., p.14, Ls.10–17.)
The court cited Mr. Smith’s criminal history and the violent nature of this offense, and sentenced
him to five years, with two years fixed. (4/20/15 Tr., p.19, Ls.21–25; R., pp.71–73.)
Mr. Smith then filed a timely Rule 35 motion requesting leniency. (R., pp.76–80.) In his
motion, he reiterated that he wanted to be involved in his daughter’s life, and informed the court
that his mother was dying of cancer. (R., p.77.) Mr. Smith asked that the court give him one
more chance to prove himself by sending him on a therapeutic community rider or reducing his
sentence. (R., pp.77, 80.) The court denied his motion. (R., pp.87–90.)
Mr. Smith filed a notice of appeal timely from the judgment of conviction and order
denying his Rule 35 motion.2 (R., pp.84–85.)
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Mr. Smith pled guilty to burglary in a different case at the same hearing, and the court later
sentenced him on both cases at the same hearing. The burglary case, however, is not before this
Court on appeal.
2
According to the guilty plea advisory form, Mr. Smith did not waive his right to challenge his
sentence on appeal (R., p.59), but the pretrial settlement agreement said he did waive his right to
appeal his conviction and sentence (R., p.64). The court did not mention such a waiver at the
plea hearing (see 2/20/15 Tr.), and notified Mr. Smith of his right to appeal in his judgment of
conviction (R., p.73). He therefore contends that this appeal is properly before this Court.
2

ISSUES
I.

Did the district court abuse its discretion when it sentenced Mr. Smith to five years, with
two years fixed?

II.

Did the district court abuse its discretion when it denied Mr. Smith’s Rule 35 motion?
ARGUMENT
I.
The District Court Abused Its Discretion When It Sentenced Mr. Smith To Five Years, With
Two Years Fixed
When a defendant challenges his sentence as excessively harsh, this Court will conduct

an independent review of the record, taking into account “the nature of the offense, the character
of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho 828, 834
(2011). The Court reviews the district court’s sentencing decision for an abuse of discretion,
which occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
“under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v.
Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834. Mr. Smith’s
sentence is excessive in light of the mitigating evidence in this case, which includes his
upbringing, addiction, accountability, remorse, and plan to keep himself on track once he is
released.
Mr. Smith was raised in north Idaho by his mother, who used drugs and physically
abused him. (PSI, pp.17–18.) But Mr. Smith did well as a kid—he was active in his church and
cross country. (PSI, p.17.) When Mr. Smith was sixteen, his family moved from Post Falls to
Priest River and things went downhill. (Id.) He started smoking marijuana and got in trouble
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with the law. (PSI, p.17.) Eventually, he started smoking methamphetamine and ended up in a
rider program. (PSI, p.18.) After he got out, he stayed sober and worked at Silverwood for three
years. (Id.) He relapsed during the winter of 2013, and after that his life was “out of control.”
(Id.)
At the sentencing hearing, Mr. Smith apologized to the victim and took responsibility for
his actions:
I want to make apologies to my victims for what I put them through for
my behavior. That was uncalled for. And I regret it everyday, especially that my
daughter had to sit through it. I never—I did not go there with those intentions. I
am sorry that I acted that way. It was not right whatsoever. I’ve asked God for
forgiveness on it. Now I just need to hopefully get the forgiveness of the victims
sometime down the road. I know that’s not gonna come immediately. I know I
traumatized them.
(4/20/15 Tr., p.15, Ls.5–14.)
Mr. Smith is determined to beat his addiction and live a productive life. Once he is
released, he plans to attend Pastor Tim’s program, work at the Hills Resort in Priest River, and
pay off his debts. (PSI, p.18.) He also acknowledges that he would benefit from mental health
counseling. (PSI, p.22.) Mr. Smith’s daughter, Annabella, serves as his greatest motivation.
(PSI, pp.18, 23.) He told the presentence investigator, “I do not want to miss out on a single
heart beat of her precious little life.” (PSI, p.18.)
In light of these mitigating factors, the district court abused its discretion by sentencing
Mr. Smith to five years, with two years fixed. He contends the district court should have
continued him on probation so that he could participate in treatment in the community.
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II.
The District Court Abused Its Discretion When It Denied Mr. Smith’s Rule 35 Motion
An otherwise lawful sentence may be altered under Rule 35 “if the sentence originally
imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253 (Ct. App. 1994). Even if the
sentence was not excessive when pronounced, a defendant can prevail on a Rule 35 motion if the
sentence is excessive in view of new or additional information presented with the motion for
reduction. Id. “The criteria for examining rulings denying the requested leniency are the same
as those applied in determining whether the original sentence was reasonable.” Id.
In his Rule 35 motion, Mr. Smith reiterated that he wanted to beat his addiction so he
could be there for his daughter, and asked for one last chance to prove himself. (R., pp.77, 80.)
By way of new information, he wrote that his mother was dying of cancer and that he would like
to be there for her. (R., p.77.) In light of that new information, Mr. Smith’s sentence of five
years, with two years fixed, is excessive.
CONCLUSION
Mr. Smith respectfully requests that this Court place him back on probation, send him on
a therapeutic community rider, or reduce his sentence as it deems appropriate.
DATED this 23rd day of March, 2016.

__________/s/_______________
MAYA P. WALDRON
Deputy State Appellate Public Defender
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